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Extracts from Samata case referring SAKTI Judgement

in AP High Court

(1997) 8 Supreme Court Cases 191

(before k. ramaswamy, s. saghir ahmad and g.b. pattanaik, jj.)

Civil Appeals No.s 4601-02 of 1997

SAMATHA







Appellant

Versus

STATE OF A.P. AND OTHERS




Respondents

With

Civil Appeal NO. 4603 of 1997

HYDERABAD ABRASIVES & MINERALS (P) LTD.

REPRESENTED BY SHRI M.V.S. SUBRAMANIUM,

MANAGING DIRECTOR





Appellant

Versus

STATE OF A.P. AND OTHERS




Respondents

Civil Appeals No.s 4601-02 of 1997* with No. 4603 of 1997** decided on July 11, 1997

* From the Judgement and Order dated 28-04-1995 of the Andhra Pradesh High Court in W.P. S.No.s 9513 of 1993 and 7725 of 1994

** From the Judgement and Order dated 27-08-1993 of the Andhra Pradesh High Court in W.P.No. 3734 of 1993
Para: 3:In the appeal arising from SLP C.No.21457 of 1993 filed by Hyderabad Abrasives and Minerals, another Division Bench, earlier had taken diametrically the opposite view and held that mining leases are illegal.  The word ‘Person’ used in Section 3 of the Regulation includes Government.  Any lease to the non-tribals even of government land situated in a Scheduled Area is in violation of Section 3 and so is void.  Equally, it held that a mining lease in a forest area for non-forest purpose or renewal thereof, without prior approval of the Central Government, is in violation of Section 2 of the FC Act.  Accordingly, the Division Bench directed the Government to prohibit mining operations in Scheduled Area except that the mines stacked on the surface be permitted to be removed after obtaining proper permits.  This decision, though earlier in point of time, was not brought to the notice of the latter Bench mentioned above.

Para: 7: M/s SAKTI, the voluntary organisation filed the writ petition in the High Court questioning the power of the Government to grant mining leases in violation of Section 3 of the Regulation and the FC act.  The lease expired in 1994.  The Division Bench held that by operation of the prohibition contained in Section 3 of the Regulation and Section 2 of the FC Act, the appellant is not entitled to mining operations.

Para: 237:SAKTI, a voluntary social organisation for the upliftment of tribals in East Godavari District filed the writ petition in the Andhra Pradesh High Court praying therein that the mining activities which are carried on by Respondents 6 t 10 in the said writ petition should be immediately stopped as the grant of mining leases in their favour is in contravention of Section 3 of the Andhra Pradesh Scheduled Areas Land Transfer Regulation, 1959 (hereinafter referred to as ‘ the Regulation”) as well as Section 2 of the Forest (Conservation) Act, 1980

Para 240:The High Court came to the conclusion that the word "person" in Section 3 of the Regulation includes the Government and therefore, leases granted by the State Government in a Scheduled Area to a non-tribal are void.  On the question of applicability of the Conservation Act the High Court alo relied upon the decision of this Court in Banshi Ram case and came to the conclusion that for grant of mining lease in a protected forest area for non-tribal purpose the prior approval of the Central Government is mandatory and since the Government did not obtain the approval of the Central Government, leases are in contravention of Section 2 of the Forest (Conservation) Act, 1980.

116:
It is seen that in one case, the transfer was claimed to have been made in favour of the State instrumentalities, i.e., A.P.S.M.D. Corporation Ltd., It has already been held that transfer of the government land in favour of its instrumentalities, in the eye of law, is not a transfer but one of entrustment of its property for public purpose.  Since, admittedly, a public corporation acts in public interest and not for private gain, such transfer stands excluded from the prohibition under para 5(2)(b) of the Fifth Schedule and Section 3(1)(a) of the Regulation. Such transfer or lease, therefore, stands upheld.  But a transfer of mining leases to non-tribal natural persons or company, corporation aggregate or partnership firm etc. is unconstitutional, void and inoperative.

In the absence of any total prohibition, undoubtedly Article 298 empowers the Governor being the head of the Executive to sanction transfer of its lands.  Since the Executive is enjoined to protect social, economic and educational interests of the tribals and when the State leases out the lands in the Scheduled Areas to the non-tribals for exploitation of mineral resources, it transmits the correlative above constitutional duties and obligation to those who undertake to exploit the natural resources should also improve social, economic and educational empowerment of the tribals.  As a part of the administration of the project, the license or lessee should incur the expenditure for:

(a) reforestation and maintenance of ecology in the Scheduled Areas; 

(b) maintenance of roads and communication facilities in the Scheduled Areas where operation of the industry has the impact; 

(c) supply of potable water to the tribals;

(d) establishment of schools for imparting free education at primary and secondary level and providing vocational training to the tribals to enable them to be qualified, competent and confident in pursuit of employment;

(e) providing employment to the tribals according to their qualifications in their establishment/factory;

(f) establishment of hospitals and camps for providing free medical aid and treatment to the tribals in the Scheduled Areas;

(g) maintenance of sanitation;

(h) construction of houses for tribals in the Scheduled Areas as enclosures.

The expenditure for the above projects should be part of his/its Annual Budget of the industry establishment or business avocation/venture.

In this behalf, at least 20 per cent of the net profits should be set apart as permanent fund as a part of industrial/business activity for establishment and maintenance of water resources, schools, hospitals, sanitation and transport facilities by laying roads etc., This 20% allocation would not include the expenditure for reforestation and maintenance of ecology.  It is needless to mention that necessary sanction for exemption of the said amount from income tax liability, may be obtained; and the Centre should ensure grant of such exemption and see that these activities are undertaken, carried on and maintained systematically and continuously.  The above obligations and duties, should be undertaken and discharged by each and every person/industry/licensee/lessee concerned so that the constitutional objectives of social, economic and human resource empowerment of the tribals could be achieved and peace and good government is achieved in Scheduled Areas.  

128:
In cases where similar Acts in other States do not totally prohibit grant of mining leases of the lands in the Scheduled Area, similar Committee of Secretaries and State Cabinet Sub-Committees should be constituted and decision taken thereafter.

129:
 Before granting leases, it would be obligatory for the State Government to obtain concurrence of the Central Government which would, for this purpose, constitute a Sub-Committee consisting of the Prime Minister of India, Union Minister for Welfare, Union Minister for Environment so that the State's policy would be consistent with the policy of the nation as a whole.

130:
 It would also be open to the appropriate legislature, preferably after a thorough debate/conference of all the Chief Ministers, Ministers holding the Ministry concerned and the Prime Minister and the Central Ministers concerned, to take a policy decision so as to bring about a suitable enactment in the light of the guidelines laid down above so that there would emerge a consistent scheme throughout the country, in respect of the tribal lands under which national wealth in the form of minerals, is located.

132.
The appeals of Samatha are accordingly allowed.  The judgement of the High Court stands set aside and directions are issued accordingly.

133.
The appeal of Hyderabad Abrasives and Minerals (P) Ltd. stands dismissed since their license has already expired by efflux of time and grant of renewal is prohibited under F.C. Act and Section 11(5) of the Mining Act.

226.
It is in this context Brother Ramaswamy, J. has made some observations at Paras 112 and 113 of the judgement which have my general concurrence but the said objective has to be achieved by appropriate legislation making it compulsory for the lessees within the tribal area to spend a portion of the income arising out of the mining business for the general upliftment of the living conditions of the tribal people.  This should be in addition to the royalty and other cess under different legislation.  The State may also consider the question of incorporating some provisions in the lessees itself for achieving the aforesaid objectives.

Para 112: In the absence of any total prohibition, undoubtedly Article 298 empowers the Governor being the head of the Executive to Sanction transfer of its lands.  Since the Executive is enjoined to protect social, economic and educational interest of the tribals and when the State leases out the land in the Scheduled Areas to the non-tribals for exploitation of mineral resources , it transmits the correlative above constitutional duties and obligation to those who undertake to exploit the natural resources should also improve social, economic and educational empowerment of the tribals.  As a part of the administration of the project, the licenses or lessee should incur the expenditure for.
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